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INITIATIVE CLAUSE SOCIALE

To: The Deputy Secretary
Ministry of Labour and Employment
Building # 7, Bangladesh Secretariat,

Dhaka.
Subject: A request to give proper clarification and/ or withdraw the operation of the letters

(attached)
Your Reference:

e letter no. 40.00.0000.016.32.021.2013/ part-1/01 dated 2 January 2014,

. letter no. 40.00.0000.016.32.021.2013/ part-1/04 dated 8 January 2014.

Paris, April 17" 2015

Dear Sir,

We refer to the above mention subject. We came across these letters while our
representatives were conducting audit visits to the factories. We highly consider that these letters are
affecting the rights of the workers. The aim is to get more explanation on how you have actually come
with these letters and the basis for you to write these letters.

We draw your kind attention to Article 19, 27, 28, 31 & 106 of the Constitution of People’s
Republic of Bangladesh, Section 108, 140, 141, 148, 149, 336, 351 of Bangladesh Labour Law, Section
3(46), 3(47), 3(17), 23 and page 9 of Citizen Charter (http://www.lawjusticediv.gov.bd/images/citizen charter.pdf
accessed on 13.12.2014) addressing the job responsibilities of Joint Secretary (opinion) and the duties and
responsibilities of the Law and justice Division of the People's Republic of Government of Bangladesh
(http://www.lawjusticediv.gov.bd/static/about us.php accessed on 13.12.2014).

We have been instructed that the letters above suffer from legal infirmity because of the
following reasons.

Firstly, we draw your kind attention to section 351 of the Labour Code that states "The
Government may, by notification in the official Gazette, make rules for carrying out the purposes of
this act."

Both letters were not notified in the official gazette as far as we are concerned. It will be
highly appreciable if you kindly show us a copy of the publication in the official Gazette of a rule or
bye-laws purporting to have been made in exercise of a power. We understand that the gazette to
make rules or bye-laws after previous publication shall be conclusive proof that the rule or bye-law
has been duly made as per the requirement of section 23(5) of the General Clauses Act, 1897. Please
send us a copy of such Gazette.

Secondly, the letters can be treated neither as a Regulation as you being the Deputy
Secretary weren’t empowered under any constitutional instrument (indicating Labour Law 2006) for
the purpose of section 3(46) of the General Clauses Act 1897, nor as a rule as the same lacks power
conferred by any enactment to provide such explanations for the purpose of section 3(47) of the
General Clauses Act 189]. As such we are instructed that the letters have no legal effect. If you were
empowered under any constitutional instrument to issue such letters, can you please send us a
proof of the same?
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We have been instructed that the explanation given by the impugned letters does not reflect
the correct interpretation of law and regulations.

o  The first letter:

As per our instruction, the letter itself does not provide clear explanation of law for the following
reasons:

a) Firstly, as per Section 108 (2) of Labour Act 2006 (after the amendment 2013) the wages
for the Piece rate labour will be fixed upon due consultation with the representative of
Labour Organisation. So the understanding is that the wages will be fixed upon a
consultation with the representatives from the trade Union. Obviously, it is mentioned
that the rule mentioned in ss 108(1) (twice of wage) will not be applicable. We have
been instructed that it does not mean that the piece rate worker is not entitled to
overtime bonus rather it does mean that they are entitled to it. The rate will be fixed
upon due consultation with the representatives from the Trade Union. So the
contention of the impugned letter that the piece rate employee is not entitled to
overtime wages is not correct. Moreover, since the legislature inserted the word as
“representative”; that obviously means representation. Doctrine of Representation
involves the relationships of Principal and Agent. If the principal wants not to be
represented by an agent, he ought to retain the fundamental right of self-
representation. No doubt, a workman has the inherent right of self- representation for
any purpose under the Labour Code, 2006. We have been instructed that the right of a
party to be represented is substantive rights, which can’t be starved of; also denial of
such self-representation would be denial of access to natural justice and/or fundamental
rights.

b) Secondly, we have been instructed that the impugned letter also promotes inequality,
discrimination and unequal opportunity as guaranteed by article 19, 27,28, 31 of the
Constitution of the People’s Republic of Bangladesh as such the same is warranted to be
disregarded.

e The Second Letter:

We have been instructed that the letter itself has been written in violation of law. We have
noticed that while drafting the impugned letter you have just typed addition and have not mentioned
the other parts of clause 3 of the Regulation 2013. That Clause 3 of Minimum Wage Gazette Thursday
dated December 5-2013 mentioned that ‘It is required for the workers and employees respectively
being engaged in the grades as described in schedule “A” and ”B” of the said sector of industry to be
placed in same grades and each of their wages be fixed as per with their wages as received at
present and then their wages to be determined by adding the increased amount of wage as
recommended.” We have been instructed that the third part of the letter will definitely deprive the
worker from their entitlement. An example is given below-

Example:

e Previously in grade 7 minimum wage was declared Taka 3000/month
e Presentin grade 7 the prescribed salary is Taka 5300/Month.
e Sotheincreased amount of wage as recommended is Taka 5300-3000= Taka 2300.

Let’s consider a grade-7 employee was paid Taka 3500/month by the factory. So taka 3500 is his
present salary. It is required for the workers and employees respectively being engaged in the grades
as described in schedule “A” and ”B” of the said sector of industry to be placed in same grades and
each of their wages be fixed as per with their wages as received at present and then their wages to be
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determined by adding the increased amount of wage as recommended as per Minimum Wage
Regulation.

So Present (3500) + Increased amount (2300) = Taka 5800 will be the minimum wage for this
existing employee. However the factory can very well pay a worker Taka 5300 in the case if they take
into consideration the impugned letter.

We have been instructed that you, being the Deputy Secretary of Ministry of Labour and
Employment, can't provide any opinion in a private letter to BGMEA affecting the right of the workers
that is guaranteed by Art 19, 27, 28 and 31 of the Constitution of the People's Republic of Bangladesh.

We would highly appreciate if you kindly let us know the followings-

a) Could you please obtain a detailed opinion from the Ministry of Law, Law and Justice
Division and the basis for them to provide such opinion; and/or

b) Alternatively, could you ask the Attorney General of Bangladesh to provide an opinion
detailing the legal basis for you to write the above mentioned letters; and/or

c) Alternatively could you please give us a copy of the gazette, that published such
explanation; and/or

d) Could you please send us the constitutional instrument, under which you might have
empowered to issue such letters.

Under the discussions as outlined above, we have concern about the operations of the above
letters as we have been instructed that the same affect the rights and entitlement of the workers. For
expedient resolution of the matter could you please withdraw the above mentioned/annexed letters
until you can provide the supporting documents and/or information as requested above?

Your prompt response in this regard will be highly appreciable.

Thanking you again for your all round co-operation.
Sincerely,

Carole Hommey

ICS Coordinator

Copy for information and necessary action to:

1. The Honourable Prime Minister of Bangladesh
Prime Minister’s Office
Dhaka.
2. Joint Secretary (Opinion)
Law and Justice Division
Building # 4, Bangladesh Secretariat,
Dhaka.

Annexures:

1. Letter no. 40.00.0000.016.32.021.2013/ part-1/01 dated 2 January 2014,
2. Letter no. 40.00.0000.016.32.021.2013/ part-1/04 dated 8 January 2014.
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